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244 EAGLE ON THE STREET

Merrill Lynch did everything that could be expected to curtail
Matl's conduct, Romano argued. When we determined that there
were problems with his dealings with customers, we fired him—
what more can a brokerage do?

But Fedders and the others inundated Romano and Pollack
with questions about Merrill Lynch’s internal compliance proce-
dures, and about why it appeared that the firm had done little
until an SEC investigator walked into the San Francisco branch
and demanded to see the office files. When the meeting con-
cluded, Romano and Pollack were handed a list of about twenty
written “interrogatories,” or investigative questions, to be an-
swered in writing and submitted later to the staff.

A messenger lugged the answers into the SEC lobby on October
19, 1984-—the brief weighed as much as a small phone book.
There was a forty-page memo and about twenty-five exhibits at-
tached. To show that Merrill Lynch had monitored Matl closely,
the brief quoted from the memos Trujillo had written to his su-
periors detailing his concerns about Matl’s behavior. A copy of the
fat document was sent out to Lawyer in San Francisco. Taking
account of the Wall Street firm’s defense, his original memo was
revised. But it contained the same recommendation: Merrill
Lynch should be charged publicly by the commission for failing to
supervise Victor Matl.

The closed meeting room was packed when Lawyer and Lapi-
dus arrived from San Francisco. Word of their impending con-
frontation with John Shad had circulated through headquarters,
and an unusually large crowd of staff had come to the sixth floor
to see who would prevail.

Fedders, Lawyer, and Lapidus took their seats across from the
five commissioners. Shad was in the center, flanked by James
Treadway and Charles Marinaccio on one side, Charles Cox and
Aulana Peters on the other.

Whispered rumors about the case had risen to a crescendo in
recent weeks. Shad denied it, but it was said that the chairman,
through a subordinate, had ordered Lawyer’s case off the com-
mission’s closely guarded calendar of closed meetings because he
was opposed to naming Merrill Lynch as a defendant.
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Moreover, the counseling group under General Counsel Dan
Goelzer—the cluster of attorneys organized in Harold Williams’s
day to contain the power of Stanley Sporkin and which now re-
viewed all enforcement recommendations—had drafted a memo
opposing charges against the Wall Street firm. It was said that
lawyers in the counseling group had originally agreed with Bobby
Lawyer’s proposal that Merrill Lynch be named, but had been
told to take the opposite side by the chairman’s office. Again, Shad
said it wasn't so, but there was little doubt where he stood on the
issue. A few weeks earlier, Susan Pecaro’s case against Smith Bar-
ney had finally wound its way to a commission vote. At that meet-
ing, all five commissioners had supported filing charges against
Denny Herrmann and his boss in Rhinelander, Robert Heck. But
Shad had argued vigorously against naming the Smith Barney
firm as a defendant in the case, and it was only after a heated
discussion that the staff’s recommendation to charge Smith Bar-
ney had prevailed by a g to 2 vote,

For their part, Lawyer, Lapidus, and their staff back in San
Francisco had little doubt that Shad had tried to quash charges
against Merrill Lynch, and as they arrived at SEC headquarters
for the climactic meeting, they wondered whether Fedders, too,
would be against them. Feelings about the case ran high in the San
Francisco office—they had put years of work into it; they had
come to know Matl’s disgruntled customers well and shared their
anger about the money they had lost. Fedders's attitude was more
clinical. After urging Lawyer to “be reasonable” and perhaps re-
vise the memo’s recommendations about charging Merrill Lynch,
the enforcement chief had taken a neutral stance, it seemed to
some of the staff in San Francisco. They viewed Fedders as an
ambitious wisp who would drift wherever the winds from Chair-
man Shad’s office blew. Lawyer had told his staff that he was
going to fight this case without Fedders’s help. When the matter
was taken off the calendar, he telephoned the office of Commis-
sioner Peters, a black woman and Democrat about whom Lawyer
had heard favorable comments from staff in Washington. He
urged Peters to pressure Shad about the case. After a series of
calls from Peters’s office to Shad’s, the matter had been restored
to the closed calendar for a vote. Originally, Lawyer hadn’t been
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planning to fly to Washington for the argument—in routine cases
it wasn’t necessary. But after all the back-channel lobbymg, he and
Lapidus decided it was essential that they go.

I don’t understand how a firm the size of Merrill Lynch—one
with tens of thousands of employees and offices all around the
world—can be held responsible for the actions of one rogue ac-
count executive in San Francisco, Shad declared when the debate
began. Shad was convinced there were a thousand other situations
that were handled properly by the firm. How could charging the
firm be fair?

The facts show that there were serious violations over a period
of years, Lawyer argued.

Formal and restrained, Lawyer sat stiffly at the table. His man-
ner contrasted sharply with the way he usually conducted SEC
depositions, where he liked to put his feet up on the table and
didn’t mind addressing a witness with a simple assertion such as
“That’s bullshit.” There was none of his usual bravado, and cer-
tainly no profanity, as he responded to Shad.

“This wasn’t a systemic breakdown,” the chairman said.

Lawyer fired back. Merrill Lynch had only one system for com-
pliance with the securities laws. And in this case, that system
hadn’t worked. The failure was systemic.

The San Francisco staff had assumed coming into the meeting
that Shad was against them, while commissioners Peters and
Treadway would probably support their position. But they had no
idea which way commissioners Marinaccio and Cox would go. Cox
initially was seen by liberal staff lawyers as a lackey of Chairman
Shad, who had engineered his appointment to the commission.
(The views of many early critics of Cox changed over time, and he
earned respect as an independent commissioner.) If Lawyer and
Lapidus were to prevail, they needed one vote from either Cox or
Marinaccio.

“You've got three votes,” Fedders said to Bobby Lawyer some
ten or fifteen minutes into the meeting, after Cox made a com-
ment indicating that he was in favor of naming Merrill Lynch as
a defendant. It was clear to Lawyer and his supporters in the
room that Fedders, too, was behind him. The tension among the
staff lawvers eased.



